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ABSTRACT

This research aims to analyse the legal considerations of the panel of judges in the South
Jakarta Religious Court Decision Number 821/Pdt.P/2024/PA.JS, which rejected a request
for marriage validation due to the invalidity of the marriage guardian. This research employs
a qualitative approach using case study and normative analysis methods on court decisions,

legal regulations, and figh literature. The findings reveal that the appointment of an ustaz as
a marriage guardian without following the official procedures of the Religious Affairs Office
(KUA) does not comply with Islamic law and positive law, particularly Minister of Religion
Regulation No. 30 of 2005 and the Compilation of Islamic Law. This non-compliance
resulted in the marriage contract being declared invalid, directly leading to the rejection of
marriage legalisation. This finding underscores that the wali hakim is not merely an

administrative officer but holds a significant legal status in ensuring legal protection,

especially for female converts who lack a blood-related guardian. This study contributes to
understanding the legal framework of guardianship in marriage validation and highlights the
importance of marriage law education in society to ensure the validity of marriages both

religiously and legally.

Keywords: marriage validation, guardian judge, compilation of islamic law, religious court
decisions, legality of marriage
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ABSTRACT

Marriage is a way to build a family and ensure the continuation of future generations. In
marriage, both husband and wife have their own rights and responsibilities, which are key to
creating a harmonious household. Human Rights principles emphasize the importance of
equality between men and women in marriage, as stated in the UDHR. In Indonesia,
awareness of gender issues is increasing, influenced by feminist movements and global
policies such as CEDAW. On the other hand, Islam also regulates marriage fairly, although
there is often a misunderstanding that Islamic rules support gender inequality. This research
aims to analyze the concept of equality between husband and wife from a Human Rights
perspective, using Islamic law as the main reférence. The method used is library research
with a normative and qualitative approach. The results of this study show that the
understanding of equal rights and responsibilities in Human Rights differs fiom that in
Islamic law. Human Rights emphasize equality regardless of gender, while Islamic law
focuses more on justice, meaning the division of roles according to the nature and
responsibilities of each partner.

Keywords: Marriage, Equality, Human Rights, Islamic Law
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ABSTRACT

This study explores khul* as a form of marital dissolution increasingly prevalent in modern
society. It aims to clarify the nature of khul', its similarities and differences with talaq
(divorce) and faskh (annulment), and the legal implications of juristic disagreements
regarding its classification. Using a library-based method grounded in classical figh sources,
the research finds that while khul ", taldq, and faskh all terminate marriage, they differ in who
initiates the separation, whether compensation (‘iwad) is involved, and their effects on
divorce counts, ‘iddah, nafaqah, inheritance, and the possibility of raj ‘ah (reconciliation).
The key debate lies in whether ‘iwad changes khul® from a taldq to a faskh. The stronger
opinion holds that khul® is a faskh. However, Indonesia’s Compilation of Islamic Law
(Kompilasi Hukum Islam) treats khul® as an irrevocable divorce (taldq ba’in baynunah
sughra) that reduces divorce counts and requires a new marriage contract and mahr for
remarriage. This view aligns with the majority of jurists (jumhiir al-fuqgahd’) and represents a
binding legal stance aimed at legal clarity, social stability, and fulfilling the objectives of
Shart‘ah (maqasid al-shari ‘ah).

Keywords: Khul ', Talaq, Compilation of Islamic Law in Indonesia
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“Kompilasi Hukum Islam (KHI) hadir sebagai hukum Islam berwawasan Indonesia karena

dalam penyusunannya sangat memperhatikan kondisi kebutuhan hukum umat Islam

262 Mahkamah Agung RI, Himpunan Peraturan Perundang-Undangan Yang Berkaitan Dengan Kompilasi

Hukum Islam Serta Pengertian Dalam Pembahasannya, (Perpustakaan dan Layanan Informasi Biro Hukum dan
Humas Badan Urusan Administrasi Mahkamah Agung Republik Indonesi, 2011), hal. 5.

263 Idem, hal. 37.

264 Ima Damayanti, “Kompilasi Hukum Islam Dalam Tinjauan Madzhab” 19, no. 1 (2018).
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Indonesia. Keberadaan Kompilasi Hukum Islam (KHI) bukan sekedar pengadopsi,
penghimpun atau pengumpul ketentuan-ketentuan fikih yang hidup dan berkembang dalam
msyarakat muslim, namun merupakan bentuk tasyri’ islamiy yang memuat hal-hal baru yang

belum ada atau belum ditegaskan dalam kitab-kitab fikih terdahulu. %
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"Khuluk adalah perceraian yang terjadi atas permintaan isteri dengan memberikan tebusan

atau iwad kepada dan atas persetujuan suaminya’"**°
7295 4a8l5as9 (ose o Ayid 285 ae Azg3ll il (e Ly pdy ol G o alsdl
S5l 3L slany L el uaa ) V1Y Bole (3,83 o

“Pasal 161. Perceraian dengan jalan khuluk mengurangi jumlah talak dan tak dapat

dirujuk?®""

Azl 4y Sgmy Yo Slallall sue (aaid alAd) 5sylay GILIATY SalL

265 Khairul Umam, “Penyerapan Figh Madzhab Syafi'i dalam Penyusunan Kompilasi Hukum Islam,” De Jure: Jurnal Hukum
dan Syariah9, no. 2 (December 30, 2017): 117—127.

266 Kompilasi Hukum Islam (Grahamedia Press, 2014), hal. 335.

267 |dem, hal. 378.
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ABSTRACT

The implementation of iddah rules in the Jember region, given the high divorce rates for
various reasons, is considered weak. The study revealed weak compliance by women in iddah
rules in several villages in the Jember region. Most of them accept the proposal, marry
another man, and go out unnecessarily during their waiting period. However, some women in
some villages have tried to apply the provisions to the best of their knowledge. Women in
Ketemba village, Kalisat district, adhered to some of the provisions without understanding the
legal terminology. This research aims to explore the obstacles faced by Sumbersari women in
adhering to the provisions of the waiting period. The methodology used in this research is a
qualitative approach, with a case study of the community of Sumbersari, Jember, East Java.
The findings of the research indicate that the obstacles to adhering to the rules of iddah
among the respondents are health problems, the husband's neglect of the rights of the wife
and children, parental care, and administrative regulations.

Keywords: iddah, obstacles, society.
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