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Abstract

This study aims to analyze the legal status of divorce (talaq) without witnesses from the perspectives of Islamic
Jurisprudence (figh) and Indonesian positive law, as well as to examine its social and legal implications. The study
is motivated by the continuing occurrence of divorces conducted outside the court system and without the presence of
witnesses, which raises concerns regarding legal certainty and the protection of family rights. This research employs
a library research method with a descriptive-analytical approach. The data were collected from primary and
secondary sources, including the Qur'an, Hadith, classical and contemporary figh literature, Law Number 1 of
1974 concerning Marriage, and the Compilation of Islamic Law (KHI). The findings reveal that the majority of
Islamic jurists consider divorce valid even when conducted without witnesses, provided that the essential pillars and
conditions prescribed by Islamic law are fulfilled. In contrast, Indonesian positive law requires that a divorce be
pronounced before a Religions Conrt and officially registered in order to be legally recognized. The study also finds
that divorce without witnesses and official registration may result in various legal and social problems, including
uncertainty regarding the legal status of the wife, neglect of children's rights, difficulties in obtaining maintenance,
and inadequate legal protection for women. Therefore, the implementation of divorce through judicial procedures
and official registration is considered consistent with the objectives of Islamic law (maqasid al-shari‘ah),
particularly in promoting justice, protecting family rights, and ensuring public welfare in contemporary society.

Keywords: Divorce (Talag), Witnesses, Islamic Jurisprudence, Indonesian Positive Law, MagaSid al-Shari ah.

Abstrak

Penelitian ini bertujuan untuk menganalisis kedudnkan talak tanpa saksi dalam perspektif fikih Isiam dan
bukum  positif Indonesia serta mengkaji dampak  sosial dan hukum yang ditimbulkannya. Kajian ini
dilatarbelakangi oleh masih ditemnkannya praktik perceraian yang dilakukan di luar pengadilan dan tanpa
kehadiran saksi, sehingga menimbulkan persoalan terkait kepastian bukum dan perlindungan hak-hak
keluarga. Penelitian ini menggunakan metode penelitian kepustakaan (library research) dengan pendekatan
deskriptif-analitis. Data diperole dari sumber-sumber primer dan sekunder berupa Al-Quran, hadis, literatur
fikih, Undang-Undang Nomor 1 Tabun 1974 tentang Perkawinan, serta Kompilasi Hukum Islam (KHI).
Hasil penelitian menunjukkan babwa mayoritas nlama fikih berpendapat bahwa talak tetap sab meskipun
dilaknkan tanpa saksi selama memenubi rukun dan syarat yang ditetapkan syariat. Sebaliknya, hukum positif
Indonesia mensyaratkan babwa perceraian hanya diakui secara hukum apabila dilakukan di depan sidang
Pengadilan Agama dan dicatat secara resmi. Penelitian ini juga menemnkan bahwa talak tanpa saksi dan
tanpa pencatatan resmi berpotensi menimbulkan berbagai permasalaban, diantaranya, ketidakjelasan status
hukum istri, terabaikannya hak-hak anak, kesulitan dalam pemennban nafkah, serta lemabnya perlindungan
bukum bagi perempuan. Oleh karena itn, pelaksanaan perceraian melalui mekanisme peradilan dan disertai
pencatatan resmi dipandang sejalan dengan tujuan syariat (maqasid al-syari‘ab) dalam menjaga keadilan,
melindungi hak-hak keluarga, dan mewnjudkan kemaslabatan dalam kebidupan bermasyarakat.
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